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HUSTINGS COURT OF THE CITY OF RICHMOND. 

Commonwealth v. King. 

May 28, 1903. 

1. Criminal Pbactice — Code, sections 4106 and-4107, as amended. Upon an 

indictment for a misdemeanor, certified for trial to a justice of the 
peace pursuant to the provisions of section 4106 of the Code, as 
amended by the Act of February 9, 1898 (Pollard's Supplement, in 
loc), and the Act of March 5, 1900 (Acts 18991900, p. 838), upon 
which there has been a judgment of conviction by the magistrate and 
an appeal therefrom by the accused to the County or Corporation 
Court, under section 4107 of the Code, as amended by the Act of Feb- 
ruary 9, 1898 (Pollard's Supplement, in loc.), questions as to the 
validity of the indictment, such as the qualifications of a member of 
the grand jury finding the same, the lack of certainty and precision in 
its language and the presence of a stenographer with the grand jury 
during its session, will not be considered. 

2. Same — Evidence— Leading question. Upon the trial, the following ques- 

tion was asked of a witness by the attorney for the Commonwealth on 
direct examination: "Please state to the jury whether or not within 
twelve months preceding the 24th day of July, 1902, Mr. John M. King. 
as a member of the Board of Alderman of the city of Richmond and a 
member of the Committee on Streets, has accepted any promise from 
you to receive money or other pecuniary consideration to influence him 
in his vote or action in awarding a contract to you." Upon objection, 
the question was changed to the following form : "Pleat state whether 
or not he accepted from you a promise that you, G. and W., or you 
acting for the other two and yourself, would pay to him money or 
other pecuniary consideration to influence him in his vote or action in 
awarding a contract to you." Being objected to as leading, Held, 
proper. 

The same witness was asked by the attorney for the Commonwealth 
upon direct examination this question: "Please state to the jury 
whether you, W. and G., had been paying money separately to members 
of the Council to influence their vote, and whether this contract and 
agreement was not made in the desire to pool your issues and pay one 
man as a consideration for getting these contracts." Being objected 
to as leading, Held, proper. 

3. Same — Instructions — Allegation in indictment for bribery in receiving 

promise to pay $900 how far supported by proof of promise to pay 
$800 — Weight to be given to testimony of witness admitting perjury 
before grand jury — Weight of testimony of accomplice. See instructions 
in extenso. 
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At the July term, 1902, of the Hustings Court of the city of Eich- 
mond, the following indictment was returned by the grand jury : 

Indictment. 
"The Grand Jurors of the Commonwealth, for the body of the City of 
Richmond, on their oaths present that John M. King, within twelve months 
last past at the said city and within the jurisdiction of the said Hustings 
Court of the City of Richmond, being then and there a member of the Board 
of Aldermen of the City of Richmond, which said city was then and is now 
a municipal corporation duly chartered by law, and the said John M. 
King, being then and there an executive, legislative and judicial officer under 
the laws of this Commonwealth, in a certain matter which was then and 
would be brought by law before the said John M. King in his official 
capacity, to wit, the matter of awarding certain contracts by the City of 
Richmond for paving, grading and improving certain streets in said city, 
then and there unlawfully and corruptly did accept from Charles Gasser, 
J. C. Weinbrunn and J. A. Gude a certain promise that they, the said Charles 
Gasser, J. C. Weinbrunn and J. A. Gude, would make to him, the said John 
M. King, a certain gift, to wit, the sum of nine hundred dollars in money 
and do other acts beneficial to the said John M. King, and by reason of 
the promise aforesaid that he the said John M. King then and there unlaw- 
fully and corruptly did promise and agree to and with the said Charles 
Gasser, J. C. Weinbrunn, and J. A. Gude, that he, the said John M. King, 
as such member of said Board of Alderman and as such officer, would cast 
his vote, give his opinion and render his judgment in favor of the said 
Charles Gasser, J. C. Weinbrunn and J. A. Gude in relation to said matter 
and in favor of awarding to them, the said Charles Gasser, J. C. Weinbrunn 
and J. A. Gude, the said contracts by the City of Richmond for paving, 
grading and impro ing the said streets in said city, against the peace and 
dignity of the Commonwealth of Virginia." 

Section 3744 of the Code of 1887 is as follows : 

"Bribes to influence vote, opinion, etc., of officers, how punished. If any 
person corruptly give, offer, or promise to any executive, legislative, or 
judicial officer after his election or appointment, and either before or after 
he shall have been qualified, or shall have taken his seat, any gift or 
gratuity, with intent to influence his act, vote, opinion, decision, or judg- 
ment on any manner, question, cause or proceeding, which is or may be then 
pending, or may by law come or be brought before him in his official 
capacity, he shall be confined in jail one year, and be fined not exceeding 
one thousand dollars." 

The indictment was certified to the Police Justice of the city of 
Eichmond, under section 4106 of the Code of Virginia, as amended, 
and a judgment of conviction rendered by him. An appeal was 
taken by defendant Tinder section 4107 of the Code, as amended, to 
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the Hustings Court of Kiehmond, and came on in due course to be 
heard. 

Certain objections to the indictment of the nature indicated in the 
syllabus were overruled by the court, which based its action upon the 
amendments to the Code above mentioned, the first giving to the 
indictment "the force and effect of a warrant of arrest," and the 
second describing the proceedings upon appeal as "the trial of the 
warrant in the county, hustings or corporation court," and 
empowering the trial court "upon its own motion or upon the 
request either of the attorney for the commonwealth or for the 
accused to amend the warrant in any respect in which it appeared to 
be defective." 

Upon the trial, the several points stated in sections one, two and 
three of the syllabus were made by counsel for King, and disposed 
of in the manner there stated, the court, however, expressly stating 
in the several bills of exception that it based its rulings upon the 
two Acts of February 9, 1898. The veridct of the jury was in these 
words : 

"We the jury, find the prisoner guilty as charged in the within certificate 
of appeal of the Police Justice and the copy of the indictment therewith 
attached and fix his punishment at one year in jail and assess his fine at 
one hundred dollars." 

Judgment was entered upon this verdict. 

During the progress of the cause, the court, Hon. John H. 
Ingram, Judge of the Hustings Court of Manchester, sitting 
specially, refused the following instructions asked for by defendant: 

1. The court instructs the jury that the law presumes the defendant to be 
innocent until he is clearly and conclusively proved guilty of the charge 
contained in the copy of the indictment on which he is tried beyond all 
reasonable doubt, and if there is upon the minds of the jury any reasonable 
doubt of the defendant's guilt, the law makes it their duty to acquit him — 
that even if there was suspicion or probability of his guilt, however strong, 
such suspicion or probability would not be sufficient to convict, nor would 
it be sufficient if the greater weight or preponderance of evidence supported 
the charge in the indictment; nor that upon the doctrine of chances it were 
more probable that the defendant is guilty, but to warrant his conviction 
his guilt must be proved so clearly and conclusively that there is no reason- 
able theory based upon the evidence in the case upon which he can be 
innocent, for the policy of our law deems it better that many guilty per- 
sons should escape rather than one innocent person should be convicted. 

A reasonable doubt is that state of mind, which, after a full comparison 
and consideration of all the evidence, both of the state and the defence. 
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leaves the minds of the jury in that condition that they cannot say that 
they feel an abiding faith amounting to a moral certainty, from the evi- 
dence in the case, that the defendant is guilty of the charge as laid in the 
indictment. If you have such doubt, if your conviction of the defendant's 
guilt, as laid in the indictment, does not amount to a moral certainty from 
the evidence in the case, then the court instructs you that you must acquit' 
the defendant. 

2. No mere promise by King, should the jury be satisfied beyond a reason- 
able doubt that one was made, as to when the paving contracts bid for by 
Gasser, Gude and Weinbrunn, and not to whom they should be awarded, will 
support or justify a verdict of guilty in this case. 

3. If the jury believe from the evidence that the witnesses, Gude and 
Weinbrunn, did, in the testimony given by them and each of them before the 
grand jury in respect to the charge contained in the indictment in this case, 
knowingly swear falsely, then the jury are instructed that they must wholly 
disregard the testimony given on this trial by the said Weinbrunn and 
Gude. 

4. If the jury believe from the evidence that the witness Gasser has in 
this case, as to any material matter, knowingly sworn falsely, they should 
disregard all of his testimony. 

5. The court instructs the jury that the testimony of accomplices is 
looked upon with suspicion, and should be received with the utmost caution. 

6. In considering whether the testimony of an accomplice has been cor- 
roborated so as to entitle it to greater weight, the court instructs the jury 
that the testimony of one accomplice cannot be considered as corroborating 
that of another. 

7. If the jury believes from the evidence that King was one of a commit- 
tee of fourteen, a majority of those present being necessary for the accept- 
ance of a bid and the awarding of a contract, which number voting in favor 
of said contract could not be less than five; that on the rejection of the 
contracts referred to, as well as on the final acceptance of the same, the 
votes were unanimous, and were from eight to fourteen; that with the 
approval of the City Engineer, and after consulting him, they moved that 
the matter of the bids be referred to the City Engineer for report ; that Mr. 
P. P. Taliaferro, Assistant City Engineer, reported that they were high; 
that because of said report the bids were rejected and new bids called for; 
that, after another conference with the City Engineer and with his approval, 
said new bids for the granite spalls were unanimously accepted, although 
still high, because Mr. King and the Engineer Department found that the 
price of labor and materials had risen, that there were only three bidders 
for this work and had been for a long time, and that if the work was given 
out one of these three pavers would get the same without the necessity or 
need of paying a cent; that the alleged delay causing loss to the three 
pavers was only from July 28th to June 9th; that such delay would not 
justify the payment of said $900, even if the alleged transaction was legal 
and proper; that the City Engineer after conducting an investigation, had 
stated that he had no reason to suspect that there was anything improper 
on the part of Mr. King in reference to these bids, and that such facts 
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create a reasonable doubt in the mind of the jury as to whether Mr. King 
acted corruptly in the matter of first rejecting and afterwards accepting 
said bids, then they are instructed they must find for the defendant. 

The court gave the following instructions : 

1. If the jury believe from the evidence beyond all reasonable doubt that 
the prisoner, John M. King, within twelve months before the finding of the 
indictment against him and in the City of Richmond accepted from Charles 
Gasser, J. C. Weinbrunn and J. A. Gude, or either of them acting for him- 
self and the other two, any promise that they, the said Charles Gasser, 
J. C. Weinbrunn and J. A. Gude, or either of them acting for himself and 
the other two, would make to him, the said John M. King, a gift of nine 
hundred dollars, or any part thereof, under an agreement or with an under- 
standing then and there made and had by and between the said Charles 
Gasser, J. C. Weinbrunn and J. A. Gude, or either of them acting for him- 
self and the other two, and the said John M. King, that he, the said John 
M. King in the matter of awarding certain contracts for paving, grading 
and improving the streets of the City of Richmond which by law would be 
brought before him in his official capacity as an alderman of the City of 
Richmond and a member of the Committee on Streets of the Council of said 
city, would cast his vote, give his opinion and render his judgment in favor 
of the said Charles Gasser, J. C. Weinbrunn and J. A. Gude, or either of 
them for himself and the other two, in relation to said matter or in favor 
of awarding to them, the said Charles Gasser, J. C. Weinbrunn and J. A. 
Gude, or either of them for the benefit of himself and the other two, the 
3aid contracts for paving, grading and improving the streets of the City of 
Richmond, then the jury should find the prisoner guilty, although they 
may further believe that the said John M. King in casting his vote, giving 
his opinion and rendering his judgment upon the subject did in relation to 
said matter, what it was his duty to do, although they may further believe 
from the evidence that the said John M. King had no power to do what he 
had promised, but the fact that the said John M. King had no such power 
if known to the witness or witnesses who testified to such promises on his 
part may be considered by the jury in considering what weight should be 
given to their evidence. 

2. The court instructs the jury that although the testimony of an accom- 
plice if unsupported i3 always received with great caution, yet an accomplice 
is unquestionably a competent witness, unless he has been previously sen- 
tenced for an infamous offence, and he is competent alone; that is, a 
prisoner may be convicted on the testimony of an accomplice uncorroborated 
by that of any other witness, it being the duty of the jury in all cases to 
consider the evidence and judge of the credit of the witnesses. 

3. The court instructs the jury that the credibility of the witness is a 
question exclusively for the jury, and the law is that where a number of 
witnesses testify directly opposite to each other the jury is not bound to 
regard the weight of evidence as equally balanced. The jury have the right 
to determine from the appearance of witnesses on the stand, their manner 
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of testifying, and their apparent candor and fairness, their apparent intelli- 
gence, and from all the other surrounding circumstances appearing on the 
trial, which witnesses are more worthy of credit and to give credit accord- 
ingly. 

4. The court instructs the jury that the law presumes the prisoner to be 
innocent until he is clearly and conclusively proved guilty of the charge 
contained in the certificate of the Justice and in the copy of the indict- 
ment on which he is tried beyond all reasonable doubt, and if there is upon 
the minds of the jury any reasonable doubt of the prisoner's guilt, based 
upon the evidence in the case, the law makes it their duty to acquit him; 
that even if there was suspicion or probability of his guilt, however strong, 
such suspicion or probability would not be sufficient to convict, nor would 
it be sufficient if the greater weight or preponderance of evidence supported 
the charge against the prisoner; nor that upon the doctrine of chances it 
were more probable that the prisoner is guilty; but to warrant his con- 
viction his guilt must be proved so clearly and conclusively that there is 
no reasonable theory based upon the evidence in the case upon which he 
can be innocent. A reasonable doubt is that state of mind which, after a 
full comparison and consideration of all the evidence, both of the Common- 
wealth and the defence, leaves the minds of the jury in that condition that 
they cannot say that they feel an abiding faith amounting to a moral cer- 
tainty, from the evidence in the case, that the defendant is guilty of the 
charge. If you have such doubt, if your conviction of the prisoner's guilt 
does not amount to moral certainty from the evidence in the case, then the 
court instructs you that you must acquit the prisoner. But the court in- 
structs the jury as a matter of law that, in considering the case, the jury 
are not to go beyond the evidence to hunt up doubts, nor must they enter- 
tain such doubts as are merely chimerical or conjectural. A doubt to justify 
an acquital must be reasonable doubt and it must arise from a candid and 
impartial investigation of all the evidence in the case, and unless it is such, 
that, were the same kind of doubt interposed in the graver transactions 
of life, it would cause a reasonable and prudent man to hesitate and pause, 
it is insufficient to authorize a verdict of not guilty. If, after considering 
all the evidence, you can say that you have an abiding conviction of the 
truth of the charge, you are satisfied beyond a reasonable doubt. 

D. C. Richardson, Attorney for the Commonwealth. 
Wyndham R. Meredith and Hill Carter, for the accused. 

The following extract is made from the petition for writ of error: 

"It will be noticed that the court below seemed to think the defendant was 
not being tried upon the indictment found against him by the grand jury, 
and has based its decision of more than one question involved in this case 
on this position. It refers to Acts of Assembly found in pages 289-90 and 
292-3 in the Acts of 1897-8. The first of these Acts provides that magis- 
trates and police justices shall try misdemeanor cases, which have been 
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indicted by the grand jury, upon a copy of said indictment certified under 
order of the court in which it was found, designating the magistrate or 
justice, and that the same proceedings shall be had thereon as are had upon 
a warrant issued by a justice, and the second act provides for cases of 
appeal from the decision of the justice and for amendment of 'the form of 
the warrant' or for the issuing of a new warrant as the case may require. 
Whether the right to amend or issue a new warrant in an appellate court in 
a case where there had been a trial on an indictment in the Police Court 
and an appeal to a higher court, existed or not, is, we submit, entirely 
immaterial, as no amendment was made or new warrant issued; but your 
petitioner submits that in this case he was tried on the indictment in both 
the Police Court and the Hustings Court on appeal; and if the indictment 
was defective it had to be quashed and a new proceeding begun. This would 
have been true had it been treated as a warrant or indictment, though he 
respectfully insists that there is nothing in these statutes to change a trial 
of a case, where there has been an indictment, into a trial on a warrant — 
especially when no warrant had been issued and the case is tried on a copy 
of the indictment which merely has the 'force and effect of a warrant of 
arrest.' But it seems to be clear and sufficient for this question to say that 
whether the paper which is the foundation of the prosecution be called an 
indictment or a warrant, when its validity is destroyed for any reason, the 
foundation being taken away, the prosecution must fail unless it is renewed 
in some way." 

A petition for a writ of error was presented in yacation to the 
judges of the Supreme Court of Appeals of Virginia, and was by 
each of them Denied. 



